Case l:20-cv-00655 Document 1 Filed 07/06/20 Page 1 of 12 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 
UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

STEPHEN E. TINKLER, 

Defendant. 

COMPLAINT FOR VIOLATION OF THE FALSE CLAIMS ACT, 

BREACH OF CONTRACT. CONVERSION. AND UNJUST ENRICHMENT 

Plaintiff, the United States of America (“United States” or “Government”), through its 

undersigned counsel, alleges as its complaint, as follows: 

Introduction 

1. This is an action for violation of the False Claims Act, 31 U.S.C. §§ 3729 et seq., 
against Defendant Stephen E. Tinkler arising out of funds that Defendant Tinkler collected on 
behalf of the United States pursuant to the Federal Medical Care Recovery Act, 42 U.S.C. 

§§ 2651-2653 (“FMCRA”) but has knowingly and improperly avoided returning to the United 
States. This complaint alleges violations of the False Claims Act, 31 U.S.C. §§ 3729-3733 
(“FCA”), and common law claims of breach of contract, unjust enrichment, and conversion. 

Jurisdiction and Venue 

2. Jurisdiction over this action is conferred on this Court by 28 U.S.C. § 1331, 28 
U.S.C. § 1345, and by 31 U.S.C. § 3732(a). 
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3. Venue is proper in this District under 28 U.S.C. § 1391(b) and (c) and 31 U.S.C. 

§ 3732 because Defendant is a licensed attorney in the State of New Mexico and is doing 
business in this District and because a substantial portion of the events or omissions giving rise 
to the claim occurred in this District. 

4. Personal jurisdiction over the Defendant is present. 

5. This action is proper under 31 U.S.C. § 3731(b)(2) and 28 U.S.C. § 2415. 

Parties 

6. The United States files this Complaint on behalf of the Department of Health and 
Human Services (“HHS”), an agency and instrumentality of the United States. It is the mission 
of HHS to enhance and protect the health and well-being of all Americans and, in furtherance of 
its mission, is charged with recovering funds expended on behalf of its citizens by at-fault third 
parties. 


7. Upon information and belief, Defendant Stephen E. Tinkler is an attorney 
licensed to practice in the State of New Mexico and practices law in the State of New Mexico. 

Federal Medical Care Recovery Act, 42 U.S.C. §§ 2651-2653 

8. FMCRA provides for the right of recovery of costs of medical care furnished by 
the United States to a person suffering from an injury caused by a negligent third party. 

9. FMCRA provides in relevant part: 

In any case in which the United States is authorized or required by law to 
furnish or pay for hospital, medical, surgical, or dental care and 
treatment... to a person who is injured . . . , under circumstances creating 
a tort liability upon some third person ... to pay damages therefor, the 
United States shall have a right to recover . . . from said third person, or 
that person’s insurer, the reasonable value of the care and treatment so 
furnished . . . and shall, as to this right be subrogated to any right or claim 
that the injured or diseased person . . . has against such third person to the 
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extent of the reasonable value of the care and treatment so furnished, to be 
furnished, paid for, or to be paid for. . . . 

42 U.S.C. § 2651(a). 

10. FMCRA lists possible methods of enforcement of this statutory right: 

The United States may, to enforce a right under subsections (a) . . . 
intervene or join in any action or proceeding brought by the injured or 
diseased person, . . . against the third person who is liable for the injury or 
disease . . .; or (2) if such action or proceeding is not commenced within 
six months after the first day in which care and treatment is furnished or 
paid for by the United States in connection with the injury or disease 
involved, institute and prosecute legal proceedings against the third person 
who is liable for the injury or disease .... 

42 U.S.C. § 2651(b). 

11. As many courts have noted, and FMCRA emphasizes, these are merely two 
optional methods of recovery. See United States v. York, 398 F.2d 582, 586 (6th Cir. 1968) 
(“When a specific interest and right has been conferred upon the United States by statute, the 
remedies and procedures for enforcing that right are not to be narrowly construed so as to 
prevent the effectuation of the policy declared by Congress.”); 42 U.S.C. § 2653 (“This chapter 
does not limit or repeal any other provision of law providing for recovery by the United States of 
the costs of care and treatment described in section 2651 of this title.”). 

12. The United States’ right to recover medical expenses “should be construed as 
permitting the government to assert its claim in any of a wide variety of possible procedural 
alternatives.” Leatherman v. Pollard Trucking Co., 482 F. Supp. 351, 353 (D. Okla. 1978). 

13. Importantly here, the United States may allow the injured party to assert its claims 
without the United States actually intervening or becoming a party to the action. Id. 
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14. Neither Defendant Tinkler, nor Ms. Herrera, have any right to funds collected for 
the value of medical care provided by the United States. McCotter v. Smithfield Packing Co., 868 
F. Supp. 160, 163 (E.D. Va. 1994). 

False Claims Act 

15. The FCA provides, in pertinent part, that any person who: 

(G) knowingly makes, uses, or causes to be made or used, a false record 
or statement material to an obligation to pay or transmit money or 
property to the Government, or knowingly conceals or knowingly and 
improperly avoids or decreases an obligation to pay or transmit money 
or property to the Government, 

is liable to the United States Government for a civil penalty of not less 
than $5,000 and not more than $10,000, as adjusted by the Federal Civil 
Penalties Inflation Adjustment Act of 1990 (28 U.S.C. 2461 note; Public 
Law 104-410, plus 3 times the amount of damages which the 
Government sustains because of the act of that person. 

31 U.S.C. § 3729(a)(1). 

16. The FCA defines “knowing” and “knowingly” as having “actual knowledge of the 
information;” acting “in deliberate ignorance of the truth or falsity of the information;” or acting 
“in reckless disregard of the truth or falsity of the information.” 31 U.S.C. § 3729(b)(1) (2010). 

17. “Knowing” and “knowingly” does not require proof of specific intent to defraud. 


Id. 


18. The term “obligation” is defined by the statute as “an established duty, whether or 
not fixed, arising from an express or implied contractual. . . relationship.” 31 U.S.C. 

§ 3729(b)(3). 

19. The civil penalty for violations occurring after November 2, 2015, is from 
$11,181 to $22,363. 28 C.F.R. § 85.5. 
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20. A person violating the FCA is also “liable to the United States Government for the 
costs of a civil action brought to recover any such penalty or damages.” 31 U.S.C. § 3729(a)(3). 

General Allegations 

21. On November 18, 2011, Defendant Tinkler filed an action on behalf of his client 
Rebecca Herrera alleging that Ms. Herrera was subject to medical malpractice by Christus 

St. Vincent Regional Medical Center (“Christus St. Vincent”) and Philip Shields, MD 
(collectively “Tort Defendants”). Rebecca Herrera v. Philip Shields, MD and Christus St. Vincent 
Regional Medical Center, First Judicial District Court, County of Santa Fe, State of New 
Mexico, D-lOl-cv-2011-03507 (“Tort Action”). 

22. The Tort Action complaint alleged that Dr. Shields provided negligent care to Ms. 
Herrera for a right hemifacial spasm 1 from August 15, 2007, until January 2009, including 
negligently performing a “procedure” to address the hemifacial spasm at an unspecified time and 
surgery on November 20, 2008. 

23. The Tort Action complaint further alleged Dr. Shields expressed inappropriate 
personal interest in Ms. Herrera. 

24. Finally, the Tort Action complaint alleged that, as a result of the Tort Defendants’ 
negligent medical care and inappropriate conduct, Ms. Herrera suffered physical injury, severe 
emotional distress, embarrassment, and economic damages. 


1 According to Mayo Clinic, a hemifacial spasm is a nervous system disorder in which the 
muscles on one side of your face twitch involuntarily. Hemifacial spasm is most often caused by 
a blood vessel touching a facial nerve, but it may be caused by a facial nerve injury or a tumor, 
or it may not have a cause, https://www.mavoclinic.org/diseases-conditions/hernifacial- 
spasm/symptoms-causes/svc-20373296 (last visited on June 19, 2020). 
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25. Ms. Herrera sought treatment from Indian Health Service (“IHS”) for the injuries 
caused by the Tort Defendants. 

26. Defendant Tinkler’s office contacted the HHS, Office of the General Counsel 
(“HHS-OGC”) on or about September 13, 2013, requesting information regarding the IHS claim 
amount for care provided to Ms. Herrera. 

27. On October 22, 2013, Defendant Tinkler’s office again contacted HHS-OGC 
stating, “Our client is in somewhat of a desperate situation. Her settlement negotiations with the 
defendant in this matter have been halted because of the possible IHS subrogation lien.” 

28. On October 25, 2013, HHS-OGC responded to Defendant Tinkler that IHS is 
entitled, pursuant to the FMCRA, to recover the reasonable value of medical services provided to 
a person who was injured by a third party. Oct. 25, 2013 Ltr. fr. HHS-OGC to Ti nk ler. 

29. HHS-OGC further advised that once the case is resolved, Defendant Tinkler was 
to remit payment of the claim amount of $ 110,684.00 to IHS. Id. 

30. Finally, HHS-OGC advised: 

When an injured beneficiary is represented by counsel, we prefer not to 
negotiate separately with the insurance carrier in order to permit plaintiffs 
counsel the greatest possible control over the case. Consequently, we 
customarily authorize plaintiffs counsel to include our claim as part of the 
special damages, suing for the use and benefit of the United States. In this 
regard, we would appreciate hearing from you concerning your 
willingness to include the Government’s claim in your negotiations with 
the third party. Although we cannot pay attorneys fees (5 U.S.C. § 3106), 
we will cooperate in every way possible short of active participation in the 
suit. 

Oct. 25, 2013 Ltr. fr. HHS-OGC to Tinkler. 

31. HHS-OGC, author of the October 25, 2013 letter, had authority to enter into this 
agreement on behalf of the Agency and the United States. The IHS Manual Circular 2006-02, 
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“Reporting Third-Party Tortfeasor Claims and Recovery of Funds Under the Federal Medical 
Care Recovery Act,” provides that OGC is the entity delegated the authority by IHS to recover 
“those funds owed to the IHS for health care services provided when a patient’s injury was due 
to a negligent party.” https://www.ihs.gov/ihrn/circulars/2006/reporting-third-partv-tortfeasor- 
claims-and-recovery-of-funds-under-the-federal-medical-care-recovery-act/, § 2. 

32. By this letter, the United States offered Defendant Tinkler that he could recover 
the value of the medical care the Government provided to Ms. Herrera on the United States’ 
behalf. Leatherman v. Pollard Trucking Co., 482 F. Supp. 351, 353 (D. Okla. 1978) 

33. Defendant Tinkler agreed to, and did recover on behalf of the United States. 

34. Sometime between October 25, 2013, and November 24, 2014, Defendant Tinkler 
settled Ms. Herrera’s claim for $485,000 and, according to Defendant Tinkler, placed the IHS’s 
full claim amount of $110,684 in his trust account. Nov. 24, 2014 Ltr. fir. Tinkler to HHS-OGC. 

35. Defendant Tinkler specifically sought the United States’ consent to the settlement 
and placement of the amount of the United States’ claim in escrow. Mar. 16, 2020 Ltr. fir. Tinkler 
to HHS-OGC at 3 (“I discussed the ongoing mediation with you in October and November 2013, 
and discussed with you the possible settlement for $485,000 with $110,684 of that amount being 
held in my trust account as part of the settlement pending resolution of the IHS claim for 
reimbursement, before we reached agreement with the defendants for the final settlement 
because I wanted to know if the Government approved of such a settlement before I agreed to the 
proposed settlement becoming a final settlement.”). 

36. Defendant Tinkler further informed the United States that the settlement would 
not have taken place had Defendant Tinkler not been able to reassure the mediator and Tort 
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Defendants that the United States approved the settlement and that Defendant Tinkler would 
place the United States’ funds in Defendant Tinkler’s trust account. Id. at 5. 

37. Defendant Tinkler then placed the United States’ recovery in his trust account, 
having recovered the United States’ claim under FMCRA. 

38. Defendant Tinkler then sought a reduction in the amount of the United States lien, 

On October 25, 2013 [HHS-OGC] sent me a letter asserting a claim on 
behalf of the United States under the Federal Medical Recovery Act 
(FMCRA) for recovery of the reasonable value of medical care allegedly 
provided by IHS to Ms. Herrera for injuries she sustained as a result of a 
third party’s negligence. 

* * * 

Later in 2013,1 informed you the lawsuit was going to be settled for a 
total of $485,000 and spoke to you about a reduction or outright waiver of 
the IHS claim, and you advised me that such a request would be 
considered by the Government upon receipt... of a letter . . . setting forth 
the basis for the requested reduction and/or waiver. The case was settled 
and the sum of $ 110,684 was placed in my trust account until such time as 
the IHS claim was resolved. These funds remain in my trust account and I 
am writing on behalf of Ms. Herrera to request the Government (1) 
compromise or settle and execute a release of the IHS claim the United 
States has pursuant to 42 U.S.C. §§ 2651-2653 or (2) waive any such 
claim, in whole or in part.... 

Nov. 24, 2014 Ltr. fir. Tinkler to HHS-OGC. 

39. As Defendant Tinkler’s correspondence makes clear, he knew that he was holding 
money that belonged to the United States and that he was obligated to return those funds to the 
United States, while asking for a reduction in the claim amount. 

40. HHS-OGC responded, offering to accept payment of $86,534 as full satisfaction 
of the claim. Apr. 11, 2016 Ltr. fr. HHS-OGC to Tinkler. 

41. HHS-OGC instructed Defendant Tinkler to make the check payable to the IHS. 


Case l:20-cv-00655 Document 1 Filed 07/06/20 Page 9 of 12 


42. Defendant Tinkler failed to do so. Instead, Defendant Tinkler knowingly avoided 
his obligation to return to the United States the funds that he recovered on the United States’ 
behalf. 

43. Instead, by letter dated February 5, 2020, Defendant Tinkler indicated that he did 
not intend to return the United States funds—stating that the United States had “no claim”—that 
he has held in his trust account for close to six years. Feb. 5, 2020 Ltr. fir. Tinkler to HHS-OGC. 

44. To justify avoiding his obligation to return the funds, Defendant Tinkler claimed 
that the statute of limitations had run on any claim the United States may have. 

45. The United States informed Defendant Tinkler that it was not presently seeking 
recovery under FMCRA. The United States’ initial right to recovery was authorized by FMCRA. 
As discussed supra, Defendant Tinkler, on behalf of the United States (and as the United States, 
Defendant Tinkler, and the Tort Defendants had previously agreed) recovered the United States’ 
funds pursuant to FMCRA as part of the settlement of the Tort Action, and refused to return the 
United States’ funds. Now, under the FCA and common law legal theories, Defendant Tinkler is 
now obliged to return the United States’ funds to the United States. 

46. Defendant Tinkler again declined to return the United States’ funds. 

COUNT I 

(Violation Of The False Claims Act, 31 U.S.C.A. § 3729(a)(1)(G)) 

47. Plaintiff re-alleges and incorporates by reference the foregoing allegations. 

48. Pursuant to the United States’ and Defendant’s agreement, Defendant had an 
obligation to transmit funds he collected on the Government’s behalf pursuant to the FMCRA. 
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49. Defendant collected for the United States the value of the medical care provided 
to Ms. Herrera pursuant to FMCRA, but then improperly avoided the obligation to transmit the 
funds to the Government. 

50. Defendant knew of the obligation to the United States and knowingly avoided the 
obligation. 

51. Asa result, the United States was damaged. 

COUNT II 
(Breach Of Contract) 

52. Plaintiff re-alleges and incorporates by reference the foregoing allegations. 

53. The United States and Defendant unambiguously agreed by their words and 
actions that Defendant would recover the costs of medical care furnished by the IHS to Ms. 
Herrera on behalf of the United States pursuant to FMCRA when settling the Tort Action. 

54. Each party received consideration for the agreement. Defendant was allowed to 
negotiate a settlement of the Tort Action without interference of the United States. The United 
States was to recover the value of the medical care provided without intervening in the action. 

55. HHS-OGC had authority to enter into this agreement on behalf of the United 

States. 

56. The United States fully perfonned its obligations under the terms of the parties’ 
agreement. 

57. Defendant recovered the costs of medical care furnished by the IHS to Ms. 
Herrera on behalf of the United States as contemplated by the parties’ agreement. 
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58. However, in breach of the parties’ agreement, and despite repeated demands, 
Defendant has failed and refused to return the United States’ funds to the United States as 
contemplated under the terms of the parties’ agreement. 

59. The United States suffered damages as a result of Defendant’s breach of the 
parties’ agreement. 

COUNT III 

(Conversion) 

60. Plaintiff re-alleges and incorporates by reference the foregoing allegations. 

61. Defendant, on behalf of the United States, recovered the value of the medical care 
the United States provided to Ms. Herrera. 

62. The United States has the right to the recovered funds. 

63. The United States has demanded that Defendant return the recovered funds to the 
United States. 

64. Defendant has refused to return the recovered funds. 

65. The United States has been damaged due to Defendant’s refusal to return the 
recovered costs. 

COUNT IV 
(Unjust Enrichment) 

66. Plaintiff re-alleges and incorporates by reference the foregoing allegations. 

67. By virtue of the acts described above, Defendant has knowingly benefited at the 
expense of the United States in a manner such that his retention of the benefit would be unjust. 
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PRAYER FOR RELIEF 


WHEREFORE, the United States demands judgment against Defendant as follows: 

A. As to Count I, three times the actual damages incurred by the United States, the 
maximum civil penalty as provided by law, and the costs associated with the investigation, 
prosecution and collection of the debt in this matter; 

B. As to Count II, actual damages, punitive damages, and pre and post judgment 
interests and costs as allowed by law; 

C. As to Count III, actual damages, punitive damages, and pre and post judgment 
interests and costs as allowed by law; and 

D. As to Count IV, actual damages, punitive damages, and pre and post judgment 
interests and costs as allowed by law. 


Respectfully submitted, 

JOHN C. ANDERSON 
United States Attorney 
District of New Mexico 

A/ Ruth F. Keegan 
Electronically filed July 6, 2020 

MICHAEL H. HOSES 
RUTH F. KEEGAN 
Assistant United States Attorneys 
201 Third Street, NW, Suite 900 
Albuquerque, NM 87102 
(505) 346-7274 
Fax (505) 346-7205 
ruth.fkeegan@usdoj.gov 

michael.hoses@usdoi.gov 
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